FINAL REPORT OF THE 
WORKING PARTY ON LEGAL AID 
IN CRIMINAL PROCEEDINGS 



To the Right Honourable Lord Dilhorne, 

Lord High Chancellor of Great Britain, 
and the Right Honourable Henry Brooke, MR., 

Her Majesty’s Principal Secretary of State for the Home Department. 



INTRODUCTION 

1. On 27th April 1962 we submitted a report to your predecessors on the 
working of new provisions for legal aid in criminal proceedings which 
became effective on 14th March 1960, when sections 21 to 23 of the Legal 
Aid and Advice Act 1949, and new Regulations governing the remuneration 
of counsel and solicitors assigned to give legal aid, were brought into 
operation. 

2. Our first report dealt with the operation of the Poor Prisoners’ Defence 
(Defence Certificate) Regulations 1960 and the Poor Prisoners’ Defence 
(Legal Aid Certificate) Regulations 1960. This was the major part of our 
task, covering trials in courts of assize and quarter sessions and criminal 
proceedings in magistrates’ courts. It now remains for us to consider, in 
the present report, the arrangements for legal aid in the Court of Criminal 
Appeal and in appeals to quarter sessions. 

3. As we recalled in our first report, the provisions which were brought 
into force on 14th March 1960 did not affect the basic arrangements for the 
grant of legal aid in proceedings on an appeal. These continue to be 
governed by section 10 of the Criminal Appeal Act 1907 for appeals to 
the Court of Criminal Appeal, and by section 2 of the Summary Jurisdiction 
(Appeals) Act 1933 for appeals to quarter sessions. In accordance with 
these provisions the grant or refusal of legal aid remains the responsibility 
of the courts, and solicitors and counsel assigned to give legal aid receive 
payment for their services from local funds, the local authorities being 
reimbursed in due course by the Home Office. By section 2 of the Summary 
Jurisdiction (Appeals) Act 1933 an appeal aid certificate may be granted 
not only to an appellant who has been convicted of an offence or sentenced 
for an offence by a court of summary jurisdiction but also to a respondent 
where a person so convicted or sentenced has given notice of appeal to 
quarter sessions, and in consequence the Appeal Aid Certificate Rules 1960 
apply equally to fees in respect of a legally aided respondent as to fees in 
respect of a legally aided appellant. 

4. Section 21 of the Legal Aid and Advice Act 1949 provides that the 
Secretary of State, in making regulations governing the remuneration of 
solicitors and counsel assigned to give legal aid, and taxing officers, in 
assessing payments in individual cases, shall have regard to the principle 
of allowing fair remuneration according to the work actually and reasonably 
done. 
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5. Sections 22(4) and 23(4) of the Act provide for the payments made 
from local funds to a solicitor assigned to give legal aid under a legal aid 
certificate, a defence certificate or an appeal aid certificate to include 
sums for his fees and disbursements in respect of work reasonably undertaken 
by him in giving notice of appeal or applying for a case to_ be stated, and 
in matters preliminary thereto, where the work is done within the ordinary 
time for giving the notice or making the application. Where counsel is 
assigned under a defence certificate or an appeal aid certificate the sums 
paid may include the cost of obtaining cotinsers opinion as to the appeal or 
application. 

6. The costs payable out of local funds to a solicitor or counsel assigned to 
give legal aid in an appeal to the Court of Criminal Appeal, or to quarter 
sessions are as stated above, repaid to the local authority by the Secretary 
of State by virtue of section 23(1) of the Act of 1949. 

7. The Secretary of State made the Criminal Appeal (Fees and Expenses) 
Regulations 1960 and the Appeal Aid Certificate Rules 1960 which came 
into force in March 1960, and which govern the payments made in respect 
of legal aid in the Court of Criminal Appeal and in appeals to quarter 
sessions respectively. 

8. Our main task has been to examine the operation of these Regulations 
and Rules and the assessment of payments made under them, bearing in 
mind the provisions of the Legal Aid and Advice Act 1949 governing 
such remuneration. 

9. We decided to restrict our request for information about appeal aid 
certificates to twenty-six courts of quarter sessions, selected at random 
from different circuits. These courts (which are listed in Appendix B) were 
asked to furnish particulars of the fees and expenses allowed to counsel and 
solicitors in appeals to quarter sessions in respect of which an order for 
payment on the local authority Treasurer was made in the six months 
(three months in the case of Middlesex Quarter Sessions) ending 30th June 
1962. We are most grateful to the clerks of the peace concerned for their 
co-operation. 

10. We should also like to express our appreciation of the assistance given 
to us by the former Registrar of the Court of Criminal Appeal, Sir Anthony 
King, who furnished particulars' of payments made to counsel and solicitors 
and other information relating to legal aid in that court, and by Master 
Palmer, the present Registrar. 

11. The Home Office has informed us that the returns of expenditure on 
legal aid made by local authorities show that in the period 14th March 1960 
to 31st March 1961, that is, the first year of the working of the new arrange- 
ments, the cost of the legal representation of appellants paid by order of 
the Court of Criminal Appeal amounted to £3,508 (101 cases at an average 
cost of £34 14s. 8d. a case). In the financial year 1961-62 these costs 
amounted to £12,364 (185 cases at an average cost of £66 16s. 8d. a case). 
The payments made out of local funds under an appeal aid certificate in 
the period 14th March 1960 to 31st March 1961 amounted to £25,341 
(870 cases at an average cost of £29 2s. 7d. a case). In the financial year 
1961-62 these costs amounted to £37,718 (1,256 cases at an average cost 
of £30 0s. 7d. a case). 

12. Part I of this report deals with the remuneration of solicitors and 
counsel assigned to give legal aid in appeals. We have not made a com- 
prehensive study of the whole system of legal aid in appeals, but as in our 
first report, we have felt it desirable to refer to several matters relating 
to the basic structure of legal aid, to which our attention was drawn in the 
course of our discussions. These have been dealt with in Part II of the 
report. 
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PART I 



A. Legal Aid in the Court of Criminal Appeal 

(1) The Criminal Appeal (Fees and Expenses) Regulations 1960 

13. Summary of Regulations. Fees are assessed by the Registrar within the limits 
prescribed by the Regulations. The maximum and minimum fees are the same 
as those prescribed for counsel and solicitors in a trial on indictment, namely, a 
basic fee for solicitors of not less than £8 8s. Od. and not exceeding £78 15s. Od. 
and a brief fee for counsel of not less than £8 13s. Od. and not exceeding £64 10s. Od. 
In cases where two counsel have been assigned by the court, the fees are at large. 
The Regulations contain provisions similar to those in the Poor Prisoners’ Defence 
(Defence Certificate) Regulations 1960 for the payment of additional fees or 
refreshers where an appeal is not concluded on the day on which it started, for a 
percentage increase in tile fees allowed where a solicitor or counsel represents 
two or more appellants, for the payment of fees to counsel for a conference or 
consultation, for advice in writing, or for an application to the court for a case 
to stand out of the list, and for the payment of solicitors’ expenses. Where notice 
of abandonment of an appeal is received the fees payable to a solicitor or counsel 
already assigned are fixed at the Registrar’s discretion within the maximum limits 
prescribed by the Regulations. The Regulations provide for the payment of witnesses’ 
expenses, and an appellant who is not in custody may be paid the expenses of his 
appearance in proceedings relating to the appeal. If it appears to the Registrar 
that for any reason, including the exceptional length, complexity or difficulty of a 
case, the amounts prescribed by the Regulations would not provide fair remuneration 
according to the work actually and reasonably done, he may allow fees in excess 
of the prescribed limits. There is no provision in these Regulations, as there is 
in the Regulations relating to legal aid at assizes or quarter sessions, for a solicitor 
or counsel to make representations to the court as regards any sum allowed him 
under the Regulations, or as regards a refusal by the Registrar to operate die 
“ escape clause ”, (See paragraphs 16 to 18 of our first report, and paragraph 18 
below.) 

14. Adequacy of prescribed fees. The Bar Council remain of the opinion 
that the minimum and maximum brief fees prescribed for counsel should 
be ten guineas and seventy-five guineas respectively. We have been informed 
that in practice, the brief fee allowed is now never less than ten guineas, 
which is regarded as the proper fee for the simplest type of case. It appears 
desirable that the Regulations should be brought into line with current 
practice and we accordingly recommend that the minimum brief fee payable 
to counsel should be increased to ten guineas in the Regulations. 

15. We have seen no evidence to suggest that the existing maximum 
brief fee of sixty guineas is inadequate. In general the fees paid are con- 
siderably below the maximum. Where, as is often the case, leave to appeal 
against conviction is given on one point, in a case which does not entail 
a great deal of difficulty, the brief fee allowed is usually around twenty 
guineas. In more complex cases the fee might be increased to forty guineas 
or more, according to the amount of work involved, but we were informed 
that there were not many cases in which the Registrar felt justified in 
allowing the maximum fee. There was not much occasion for using the 
“ escape clause ” since, in a case of sufficient importance and complexity 
to justify payment of fees in excess of the maximum, two counsel were almost 
invariably assigned, and the fees were consequently at large and not restricted 
by the scale. The Registrar does not consider that the existing maximum 
has any inhibiting effect on the assessment of fees or that if the maximum 
were increased there would be any change in practice in the amounts allowed. 
In the circumstances we do not wish to recommend any increase in the 
maximum brief fee. 

16. In the large majority of cases where legal aid has been granted in an 
appeal to the Court of Criminal Appeal, it has been the practice to assign 
to the appellant counsel only, the Registrar acting as the appellant’s solicitor.' 
We have been informed that this practice has been criticised and if the 
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general review which we suggest in paragraph 62 is carried out it will no 
doubt be one of the subjects to be examined. The Registrar has furnished 
particulars of the fees allowed to solicitors during the first three months 
of 1962 in those cases where a solicitor also was assigned to the appellant. 
It does not appear from this information that the basic fees payable to 
solicitors, prescribed in the Regulations, require any amendment. 

17. In paragraphs 23 and 47 of our first report we recommended that 
the Poor Prisoners’ Defence (Defence Certificate) Regulations and the Poor 
Prisoners’ Defence (Legal Aid Certificate) Regulations should be amended 
to provide that in cases where a single counsel is assigned, a standard fee 
of £2 7s. Od. should be paid for a conference lasting not more than half an 
hour. We recommend that Regulation 2(3)(a) of the Criminal Appeal 
(Fees and Expenses) Regulations should be similarly amended. (See para- 
graph 31 below, about the payment of such fees in appeals to quarter 
sessions.) 

18. We have given some consideration to the question whether provision 
should be made in these Regulations, similar to that which exists in the 
lower courts, for an appeal to the Court by a counsel or solicitor who is 
dissatisfied with the assessment of a sum under the Regulations, or with 
a refusal by the Registrar to apply the “ escape clause ”. We were informed 
in May 1962 that no cases had occurred during the past eighteen months 
in which counsel had disputed an assessment. The Registrar has informed 
us that if representations were made in a case about a refusal to apply 
the “ escape clause ” he would consult the Lord Chief Justice, or the judge 
presiding over the Court. It appears in the light of what we have said 
above that there would be no objection in principle to the inclusion in the 
Regulations of provision for appeals against the Registrar’s decision. If as 
we hope, consideration is given to our suggestion in paragraph 74 of our 
first report, that special machinery should be set up to deal with appeals 
against assessment or against particular interpretations of the Regulations, 
it would be logical that any such machinery should cover appeals from 
decisions of the Registrar of the Court of Criminal Appeal. If, however, 
there is likely to be delay in providing such machinery we recommend that 
the Regulations should be amended to include a provision on the lines of 
Regulation 7 of the Poor Prisoners’ Defence (Defence Certificate) 
Regulations. 

(2) Application of the Regulations 

19. Assessment of fees. The Registrar has on three occasions since we 
began our task provided us with information about the fees paid in appeals 
to the Court of Criminal Appeal. This information related to (1) a specimen 
list of appeals heard in 1960 after the new Regulations came into force ; 

(2) appeals heard during the period May to August 1961 inclusive; and 

(3) appeals heard during the period January to March 1962 inclusive. 

20. The particulars furnished showed that in eighty-five appeals heard 
during the period January to March 1962 in which one counsel only was 
assigned to the appellant and which apparently lasted a single day or less, 
the average amount paid to counsel was £16 13s. Od. The lowest fee 
allowed, which was paid in forty of these cases, was 10 guineas. A fee in 
excess of 25 guineas was allowed in six cases. The highest fee paid in single 
counsel cases, which was allowed in two cases, was 45 guineas. On the 
specimen list of appeals heard in 1960, in 24 cases where one counsel was 
assigned and the appeal apparently did not occupy more than a single 
day, the average amount allowed to counsel was £15 10s. Od. The lowest 
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amount allowed was 8 guineas, which was paid in nine cases. A fee 
in excess of 25 guineas was paid in three cases, the largest amount paid 
being 40 guineas. 

21. The information received from the Registrar, relating to appeals 
heard during the period May to August 1961 showed a generally higher 
level of payments than those made in the 1960 and 1962 cases which had 
been brought to our notice. The average brief fee paid in 31 cases in this 
period where one counsel only was assigned was about 32 guineas. 

22. During the period January to March 1962 a solicitor was assigned 
to the appellant in sixteen of the eighty-live cases referred to in paragraph 20. 
The average amount paid to solicitors in these cases, excluding expenses, 
was £16 19s. Od. The minimum fee of 8 guineas prescribed in the Regula- 
tions was paid in one case. The highest fee allowed was £35 ; this was the 
only single-counsel case where a fee in excess of 25 guineas was paid to the 
solicitor. In eleven of these sixteen cases the amount allowed was the full 
amount claimed in the solicitor’s bill of costs. No comparison was possible 
with the fees paid to solicitors in appeals in the 1960 and 1961 periods for 
which information had been furnished, owing to the infrequency with which 
a solicitor was assigned in those cases. (There was one such case in the 
list of appeals for 1960, and four cases in the 1961 appeals, three of which 
were cases in which two counsel had been assigned.) 

23. Where the Court of Criminal Appeal has assigned two counsel to an 
appellant, the Registrar, in determining counsel’s fees, applies the general 
rule that the brief fee to be paid to junior counsel should be two-thirds of 
the fee paid to leading counsel. We understand that this is also the accepted 
'practice in courts of assize and quarter sessions where two counsel are 
assigned under a defence certificate. There is nothing in either the Criminal 
Appeal (Fees and Expenses) Regulations or the Poor Prisoners’ Defence 
(Defence Certificate) Regulations which bears directly on this point, and we 
agree with those who have taken the view that the two-thirds rule is applicable 
in legal aid cases. It should be remembered that the two-thirds rule does 
not apply over the whole range of fees. In cases where the leader’s fee 
exceeds 150 guineas the amount by which the junior’s fee exceeds 100 
guineas may be a matter for arrangement. In such cases, therefore, the 
Registrar, or clerk of assize or clerk of the peace as the case may be, is not 
bound to have regard to the two-thirds rule in regard to the excess of the 
junior’s fee over 100 guineas. We think that this should be made more 
widely known, as we have reason to believe that some courts are not aware 
of it. We think it right to point out, however, that despite the exclusion 
of cases in which fees over 150 guineas are paid, taxing officers in some 
cases to which the rule does apply, might be required to allow fees for the 
junior which exceed those which are justified by the requirement of section 21 
of the Legal Aid and Advice Act 1949, namely, that regard shall be paid 
to the principle of allowing fair remuneration according to the work actually 
and reasonably done. We are asked to record that the Bar Council do not 
accept that the application of the two-thirds rule can involve any conflict 
with section 21. 

24. It is the Registrar’s practice, when sending out a brief to counsel 
assigned to give legal aid in an appeal, to mark a fee on the brief. We 
were informed, however, that such markings are intended only to serve as 
a guide. The fee is finally assessed when the case is over, and in making the 
assessment full account is taken of all the relevant factors, including the 
type of case, the work performed by counsel, the amount of research entailed, 
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the number of persons represented, and the length of hearing of the case. 
In practice, it is rare for a case to last more than one day, and many do not 
last a whole day. We think that there is a conflict between marking a fee 
in advance and the requirement of section 21 to observe the principle of 
fair remuneration for work actually and reasonably done and we hope that 
it will be found possible to discontinue the practice. 

25. An important difference between the assessment of fees in the Court 
of Criminal Appeal and assessments in trials on indictment, is that whereas 
clerks of assize and clerks of the peace are concerned with the determina- 
tion of prosecution fees, the Registrar plays no part in the determination of 
the respondent’s fees, and, even if he ascertained the amount of such fees, 
would not necessarily know all the factors which had been taken into account 
in their assessment. Accordingly, it appears that the principle to which we 
referred in paragraph 32 of our first report, that in assessing the fees of 
defence counsel the fees paid to prosecuting counsel should be used as a 
yardstick in accordance with principles set out by the Lord Chief Justice, 
cannot be applied to the assessment of fees in the Court of Criminal Appeal. 
We understand, however, that in assessing the fees of counsel for the appellant 
the Registrar has regard to the fees paid under a defence certificate in cases 
where legal aid was granted for the trial. 

26. A further difficulty in the assessment of fees is that as, in the majority 
of cases, no solicitor is assigned to the appellant in appeals to the Court of 
Criminal Appeal, there is no-one to present a detailed account of the work 
which has been done, and the Registrar does not know of the preliminary 
work done by counsel in a case. 

27. We suggest that counsel should submit a note to the Registrar setting 
out the work done. The Bar Council suggested that in the absence of a 
yardstick for the assessment of the fees to be paid to counsel, in the form 
of the fees paid to counsel for the respondent, such notes should, if counsel 
so wishes, be fee notes in the full sense of the word and contain proposals 
of the amount to be paid to counsel for the appellant, and we think that 
this would be a useful course. It would be the duty of the Registrar to 
reduce any amounts claimed if he considered that they were in excess of 
fair remuneration for work actually and reasonably done. Such procedure 
entails counsel accepting responsibility for claims made by his clerk, on his 
behalf, and also the clerk in making claims bearing in mind the provisions 
of section 21 of the Legal Aid and Advice Act 1949 and the Criminal Appeal 
(Fees and Expenses) Regulations. We understand that it is the practice, 
when a solicitor is assigned, for the latter to submit a detailed bill of costs, 
and we consider that this is right. 

28. It appeared from the information relating to fees which we received 
from the Registrar that in none of the cases concerned had a conference 
fee or advice fee been paid to counsel and that in only one case was a 
refresher fee paid (25 per cent) and, in the same case, an addition made to 
the brief fee in respect of a second appellant (25 per cent). We were 
informed that it is the usual practice to include such subsidiary amounts iri 
the brief fee. It appears to us that to conform with the Regulations these 
elements should be separately assessed, and payment allowed for each of 
them ; this is the normal practice in other courts and we would hope that 
it may be found possible to adopt the same practice in .assessments in the 
Court of Criminal Appeal. 
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B. Legal Aid in Appeals to Quarter Sessions 

(1) The Appeal Aid Certificate Rules 1960 

29. Summary of Rules. Fees are determined by the court within the limits pre- 
scribed by the Rules. The provisions of the Rules, including the maximum and 
minimum fees payable to solicitors and counsel, are, subject to what is said below, 
similar to those in the Criminal Appeal (Fees and Expenses) Regulations (see para- 
graph 13 above). These Rules differ from the Regulations in that there is no 
specific provision for the payment of witnesses’ expenses (see paragraphs 55-57 
below). Where a solicitor assigned under an appeal aid certificate reasonably under- 
takes work in applying for a case to be stated, he may be allowed sums in respect 
of his disbursements, including a fee of not more than ten guineas, and a fee not 
exceeding £11 for counsel’s opinion. A solicitor or counsel may make written 
representations to the presiding judge as regards any assessment or as regards a refusal 
to apply Rule 6 (the “ escape clause ”). 

30. Adequacy of prescribed fees. No evidence has been submitted to us 
that the maximum or minimum fees prescribed in the Rules, are inadequate. 
The general level of fees allowed in practice is well below the maximum fee 
prescribed, and in none of the appeals in respect of which we received 
information from the courts, was it found necessary to use the “ escape 
clause We do not recommend any change in these fees. 

31. As in the case of the Criminal Appeal (Fees and Expenses) Regula- 
tions (see paragraph 17 above), we recommend that Rule 2(3)(a) should be 
amended to provide for the payment of a standard fee of £2 7s. Od. for a 
conference lasting not more than half an hour. 

32. It has been suggested to us that when counsel or solicitors assigned to 
give legal aid to an appellant undertake work in connection with an applica- 
tion for bail before a Judge in Chambers they should be paid for the work 
under the Appeal Aid Certificate Rules. We understand that these cases are 
infrequent as such applications are normally made through the Official 
Solicitor. We agree that where a solicitor or counsel acting for an appellant 
makes such an application it would be right for the work to be taken into 
account in assessing his remuneration. It appears, however, that there is doubt 
whether the Summary Jurisdiction (Appeals) Act 1933 allows for such work 
by solicitor or counsel acting under an appeal aid certificate. We think that 
when opportunity offers, the Act and subsequently the Rules should be 
amended. It seems desirable that a similar provision should be included in 
the Criminal Appeal (Fees and Expenses) Regulations and in the Poor 
Prisoners’ Defence (Defence Certificate) Regulations and the Poor Prisoners’ 
Defence (Legal Aid Certificate) Regulations, and we suggest that the legisla- 
tion necessary for this purpose should be considered at the same time. 

(2) The practice of taxing officers in applying the Appeal Aid 
Certificate Rui.es 1960 

33. Assessment of fees. In order to give some indication of the level of 
remuneration in appeals to quarter sessions information relating to the brief 
fees allowed to counsel and the basic fees allowed to solicitors has been 
extracted from the returns referred to in paragraph 9 and set out in 
Appendix A. 

34. As our information was obtained from a limited number of courts and 
covers a comparatively small number of appeals, it would be misleading to 
attempt to draw close comparisons between the fees allowed in the various 
courts. As far as we can judge, the standard of remuneration allowed was, 
in general adequate. There was, however, some variation in the amounts paid 
in different courts in what appeared to be comparable cases (although this 
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was less than the variation in fees paid under defence certificates, to which 
we referred in paragraphs 27 and 28 of our first report) and the figures 
furnished suggested that the standards of “fair remuneration” which had 
been adopted in some parts of the country were noticeably lower than those 
adopted elsewhere. 

35. We realise, and have already mentioned in paragraph 30 of our first 
report, that under the present system of taxation, some variation in the assess- 
ment fees is probably inevitable. We consider it desirable however that the 
standards of assessment should be more uniform than appears to be the case 
at present, and this applies to the assessment of fees and payments in appeals 
to. quarter sessions, as much as to the assessment of fees and payments in 
trials on indictment. 

36. The Law Society have informed us that in the experience of their 
members the same points of difficulty about taxation practice and interpreta- 
rion of ffie Regulations arise on appeal aid certificates as on defence certifi- 
cates. The views we expressed in our first report on refresher fees (para- 
graph 35), increases for additional defendants (paragraph 36), fees for appli- 
cations and opinions (paragraph 37) and conference fees (paragraphs 38, 39 
and 41) apply equally to appeal aid certificates. We observed from the 
returns that whereas in some courts conference fees were regularly allowed, 
m others no conference fees had been paid. A fee for an application was 
allowed in two cases only, and a fee for an opinion in only one case. In 
one case m which counsel and solicitor had represented two appellants, no 
Rule^ 6 ia< ^ apparently k een made in the fees payable, as required under 

37. The returns by the courts included two cases where counsel only had 
been assigned under an appeal aid certificate. We are not aware of any 
authority for such a practice ; in accordance with section 2(4) of the Summary 
Jurisdiction (Appeals) Act 1933 a person in respect of whom an appeal aid 
certificate has been granted is entitled to have both a solicitor and counsel 
assigned to him, unless the appeal is heard in a court where solicitors have a 
right of audience, in which case a solicitor only may be assigned. 

38. One difference between the assessment of fees under an appeal aid 
certificate and assessment under a defence certificate is that in appeals to 
quarter sessions the taxing officer has no responsibility for taxing the fees 
allowed to counsel representing the prosecution, and generally has no know- 
ledge of them. In consequence, these fees cannot be used as a yardstick in 
assessing the fees payable to counsel assigned under an appeal aid certificate 
and the recommendation which we made in paragraph 32 of our first report 
is not applicable to these cases. 

39. Apart from this, the views we expressed in our first report on the 
practice of taxation and assessment are generally relevant. In particular, we 
consider it important that the solicitor assigned under an appeal aid certificate 
should be given an opportunity to show the work done in the case and that 
in assessing the fees the work done by solicitor and counsel should be 
considered on its merits. 

40. It has been suggested to us that in the absence of prosecution costs as 
a guide in assessing the fees of counsel assigned under an appeal aid certificate 
it would be helpful to taxing officers if counsel submitted a fee note. We 
see no objection to this course, or to the note containing claims for the amount 
to be paid to counsel, subject to the considerations set out in paragraph 27 
above. 
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41 We understand that in cases where a legal aid certificate was granted 
ror the trial it is the usual practice for the same solicitor to act under an 
appeal aid certificate, . and that a difficulty which sometimes faces taxing 
officers in such cases is the division of costs for certain items between the 
trial and the appeal. . This difficulty should not arise if solicitors submit a 
(Appaid'ces p n t su ®“ ent detai1 ' on the lines suggested in our first report 



PART II 

(1) Miscellaneous questions 

42. We consider it desirable to draw attention in this part of our report to 

roTnn^c^ -7 h ? h ' aId T gh ° UtSide the sc0 P e <* our main taJTSi* 
5.°“:° 116 °P eration of the Regulations and appear to 

for the grant of iegai aid in appeais 

Advice on Appeal The first, and most important, point to which 
e wish to refer, is the stage at which a would-be appellant to the Court of 
Appeal can get legal advice. As we have already stated it casts 
where the appellant was granted a defence certificate at the trial the solicitor 
unde t the certificate may be paid a fee not exceeding £10 10s Od 
fee d „ d t ““ Wl ^ 6 C T Sel was.assig g ntd°counse 0d s 
ttLn L ^ - g o 1 °!‘ 0d ’ f ? r m opmwn, for work reasonably under- 
n °v Ce - ° f ap u peal 0r of an a PP licati °n for leave t 0 y appeal, 
i nd “ ™“®. rs Preliminary thereto, provided that the work was done within 

Inti *T a tl T e ,. f t r o#n Vmg notlce . a PPeaI (section 23(4) of the Legal Aid 
iri d f Advice Act 1949 and Regulation 6 of the Poor Prisoners’ Defence 
nfw'r- Ce i rtlfi M te f. 960 )- The courts were informed in Home 

„/tE C ti! ar ^°' ?i° i 9 ™ 1 that the Lord Chief Justice had expressed agree- 
ment with the view that Regulation 6 allows payment to be made, in appro- 

Fof leavfto appeal mad™* ° f "° app6a ' to 6ntered 0r app,ica ‘ ion 

J h ® tuteudon of these provisions was to supply a means of paying for 
nf 0 ? i 0ne by solicitor or counsel between the time when a case is disposed 
of by the court of trial, and that at which the appeal tribunal becomes seized 
ot the matter. The returns made by courts of assize and quarter sessions 
ot fees paid under defence certificates relating to an assize or sessions in 
tne tatter part at 1960, however, showed no payments under Regulation 6 
for the period under review, and while we are informed that there are cases’ 
where use is made of these provisions, it is evident that this is comparatively 
infrequent. We understand that the similar provision in Regulation 6 of 
the Poor Prisoners’ Defence (Legal Aid Certificate) Regulations, under which 
a solicitor assigned under a legal aid certificate may be paid for advice 
m connection with an appeal to quarter sessions against a summary con- 
viction, is also little used. 



45. That a convicted person may have need for professional advice and 
assistance at the stage of considering an appeal has always been accepted. 
Further, if advice on the grounds of appeal were generally available to 
evicted persons, it might well be that a number of unjustified appeals 
would be avoided and time and labour saved in the Court of Criminal 
Appeal. The court would, no doubt, also be assisted by having applications 
for leave to appeal cast in proper form. There may be practical difficulties 
about giving an automatic right to legal advice on the question of appeal 
without any control which would need careful consideration. 
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46. The infrequency of the use made of the existing provisions does not 
mean that solicitors and counsel, acting under a defence certificate do not, 
as part of their professional duty, consider whether there are grounds for 
appeal where the person whom they defended has been convicted and 
sentenced. We are satisfied that they do ; but this does not necessarily mean 
they inform the client when they form the view that there is no ground for 
appeal ; nor do they claim a fee for having considered the question. Some 
part of the lack of use of the provisions is due to ignorance of them and 
we are glad to know that The Law Society and the Home Office and Prison 
Commission have recently taken steps to make them more widely known. 
This is not, however, the whole solution. 

47. It appears to us that there are two matters which need to be further 
considered. The first is what authority should have the duty of deciding 
whether there should be, in a particular case, legal assistance to a con- 
victed person considering an appeal, and also whether such decision should 
be limited to the question of means or should extend to the merits of the 
case. The present system avoids the necessity for a special decision by 
making advice on appeal an extension of the defence certificate. This is 
obviously incomplete in that it makes no provision for the person who has 
had no defence certificate but wants help in considering an appeal. It 
would be possible to place responsibility for granting or refusing legal 
assistance in all cases, in the period between' the trial and the proceedings 
before the appeal tribunal, on the appeal tribunal, in this case the Court 
of Criminal Appeal. Section 10 of the Criminal Appeal Act 1907 provides 
that the Court of Criminal Appeal may at any time assign to an appellant, 
defined in section 21 of the Act as including a person who has been con- 
victed and desires to appeal under the Act, a solicitor and counsel, or counsel 
only, in any appeal or proceedings preliminary or incidental to an appeal. 
In practice the court grants legal aid for the hearing of an appeal and, in 
special cases, for the hearing of an application for leave to appeal. It does 
not grant legal aid for the purpose of advising a convicted person about 
the grounds for an appeal or drawing up the notice of appeal etc. If 
the responsibility for granting such aid were to be undertaken by the Court 
of Criminal Appeal it would mean either that the court would have to 
grant it automatically, on receiving an application, subject only to a con- 
sideration of means, or that present arrangements for the various stages 
of an appeal would have to be substantially altered, since the court would 
have no previous knowledge of the case and could rarely adequately consider 
the merits, other than financial, of an application for legal aid for the pur- 
pose of advising on whether to appeal, or of drafting an application for 
leave, unless the court has the assistance of a transcript, and the provision 
of a transcript is often a lengthy process. Further, consideration of applica- 
tions for legal aid in every case where an appeal was contemplated would 
impose a heavy burden on the Court of Criminal Appeal and on its staff. 

48. It would also be possible to place responsibility for granting or 
refusing legal assistance for the purpose of advising on an appeal upon the 
court of trial. There are obviously possible objections in principle to 
making a court which has tried and sentenced a person the authority for 
deciding whether he shall be given assistance to appeal against its decision. 
We would not think that the existing provision should be changed to provide 
for a fresh consideration by the court of trial in every case. As we have 
pointed out, however, a person not legally aided at his trial, who is in prison 
and who has not the means to pay a solicitor, has at present no effective 
method of obtaining legal advice on whether he has grounds for appeal, 
or of obtaining assistance in drawing up a notice of appeal or an application 

10 



Printed image digitised by the University of Southampton Library Digitisation Unit 



for leave to appeal. This difficulty could be overcome by amending the 
law_ to enable a convicted person who had not been granted a defence 
certificate, to apply to the court of trial for legal aid during the preliminary 
stages of appeal. The possible objections in principle to making the court 
of trial the authority for deciding whether a convicted person should be 
given legal aid for the purpose of obtaining advice on whether he has grounds 
of appeal or of obtaining assistance in drawing up a notice of appeal or an 
application for leave to appeal, would be overcome if the court of trial was 
obliged to grant such legal aid automatically subject only to a consideration 
of means, but as we have stated in paragraph 45 . above, the giving of an 
automatic entitlement to such assistance is a matter which would need 
careful consideration. Problems would moreover arise, when the court was 
no longer sitting, and though some of these might be overcome by granting 
the clerk of the court power to deal with a matter of this kind when the 
court was not sitting, clerks of assize in particular would find it difficult to 
exercise this function. 

49. An alternative which we have not explored is whether it would be 
desirable or practical for The Law Society to be made responsible for deciding 
whether assistance should be given at the preliminary stage of an appeal 
and indeed for the appeal itself. This is a function which they already 
perform in the case of appeals to the Divisional Court in criminal causes. 

50. The second matter for consideration is how the solicitor, and counsel 
if one is instructed, are to do this work within the ordinary time for appeal- 
ing. While, as we have mentioned, section 23(4) of the Legal Aid and 
Advice Act 1949 and Regulation 6 of the Poor Prisoners’ Defence (Defence 
Certificate) Regulations 1960 enable payment to be made to a solicitor or 
counsel assigned under a defence certificate for work reasonably undertaken 
in giving notice of appeal or of an application for leave to appeal, the statute 
and Regulations impose no obligation on solicitor or counsel to perform this 
work. We have no doubt that where the solicitor and counsel who appear 
for the prisoner consider that there are reasonable grounds for appeal, they 
advise him accordingly on the conclusion of the trial and give him the 
necessary assistance in lodging notice. Difficulties arise, however, where the 
advice and assistance cannot be given at this stage. After the trial the prisoner 
is usually removed to a prison at some distance from where his solicitor 
practices and unless he succeeds in consulting his solicitor before leaving the 
court he may be unable to obtain the advice he seeks. This is not a matter 
which could often be dealt with satisfactorily by correspondence ; particularly 
as notice of appeal must be given within ten days of the date of conviction 
and all the work must be done within this time, which is often too short in 
these cases. Some help might be obtained from a development of agency 
arrangements by solicitors, but there would still be difficulties of location of 
prisons and of passing on the necessary amount of information to the solicitor 
who was to act A system which entitled all prisoners who receive legal aid 
at the trial, or even more all who wanted it subsequently, to receive visits in 
prison from a solicitor for the purpose of advising them as to an appeal, 
would be expensive, and would place a considerable burden on solicitors. 

51 . A further difficulty arises in those cases in which it is not possible for 
a solicitor or counsel to advise on the prospects of an appeal unless addi- 
tional information, for example, the transcript or depositions, is first obtained. 
This is especially likely if a solicitor or counsel who did not act at the trial 
is brought in, A transcript is not, however, likely to be available within the 
time allowed for notice of appeal. Moreover, if a transcript were to be pro- 
vided for this purpose in a large number of cases, the cost would be consider- 
able. In considering the question of cost, however, it should be borne in mind 
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that the Court of Criminal Appeal at present obtain, a short transcript (with 
other material), in all cases where notice of appeal is lodged or application 
for leave to appeal is made. If the provision of advice at an earlier stage 
resulted in a reduction in the number of applications, there might be a con- 
siderable saving of expenditure, as well as of time, in the Court of Criminal 
Appeal. 

52. Similar problems arise, to some extent, with regard to the arrangements 
for obtaining advice as to an appeal to quarter sessions. Regulation 6 of 
the Poor Prisoners’ Defence (Legal Aid Certificate) Regulations 1960 provides 
that where a solicitor assigned under a legal aid certificate reasonably under- 
takes work in giving notice of appeal or applying for a case to be stated, 
and in matters preliminary thereto, he may be allowed additional payments 
provided the work was done within the ordinary time for giving notice or 
making the application. The practical difficulty which a convicted person 
experiences in consulting his solicitor as to an appeal is probably not so 
general in these cases, as in the case of persons convicted in the higher 
courts, as a conviction will less often result in a sentence of imprisonment. 
A convicted person who was not in custody could, moreover, seek advice from 
a solicitor under the Legal Advice Scheme, irrespective of whether he had 
been granted a legal aid certificate for the trial. 

53. The existing provisions for the grant of legal aid for the purpose of 
obtaining advice on whether an applicant has grounds for appeal, or of 
obtaining assistance in drawing up a notice of appeal or an application for 
leave to appeal clearly require examination and revision. The preceding 
paragraphs show, in our view, that the problem is a complex one involving 
the amount of legal assistance which should be provided ; what authority 
should control the grant or refusal of legal aid for this purpose ; whether 
this control should be limited to the means of the applicant or should take 
account of the merits ; and the practical method by which solicitor and 
counsel are to give the desired assistance. We could not, without considerably 
extending our field of enquiry, make proposals on these questions. We 
suggest that the whole matter should be studied as part of the wider review 
of the legal aid system which we suggested in paragraph 75 of our first report. 

54 In the meantime there are certain amendments which are desirable in 
the present scheme. We have already mentioned, in paragraph 47, the 
important point of providing for the man who has no defence certificate but 
wishes for advice on appeal. The grant of power to the court of trial to 
deal with this would go some, though not all of the way. The payment which 
can be made to counsel under Regulation 6 is at present limited to a fee 
for an opinion as to the appeal. This appears to us to be insufficient to cover 
all the work which could properly be done by. counsel in such cases. The 
assistance of counsel would often be valuable in settling the grounds of an 
appeal. The Regulations cannot however be amended to provide payment 
for such additional work because of the terms of section 23(4) of the Legal 
Aid and Advice Act 1949. It appears desirable that the law should be 
altered in order that as well as payments which may be made to a solicitor 
for work reasonably undertaken in giving notice of appeal there may, where 
appropriate, be allowed a separate fee to counsel for settling the grounds of 
appeal. We understand that cases have occurred where a convicted person 
has experienced difficulty in obtaining a copy of the transcript of the trial 
for the purpose of considering the question of appeal, and that doubt has 
existed in certain courts whether there is power under Regulation 6 to 
authorise payment for a copy of the transcript. We do not suggest that a 
copy of the transcript should be authorised automatically in all cases where 
a defence certificate has been granted. Considerable expense and time may 
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be involved, for which there would not be sufficient justification. In appro- 
priate cases, however, a convicted person should be able to obtain a copy of 
the transcript, and Regulation 6 should be amended in order to avoid doubt 
as to the power of the courts to authorise expenditure for this purpose. 

55. Witnesses’ expenses. We understand that several clerks of the peace 
have consulted the Home Office about difficulties which arise owing to the 
absence of any specific provision for the payment of witnesses for an 
appellant or respondent in an appeal to quarter sessions. It appears to be 
the case that, for ordinary appeals to quarter sessions, there is no specific 
authority, either in the Costs in Criminal Cases Act 1952, or in the Summary 
Jurisdiction (Appeals) Act 1933, for the payment of the costs of witnesses 
for the appellant or the respondent, from local funds. 

56. We understand that when clerks of the peace have raised this question 
the Home Office has expressed the view that while the legal position is not 
free from doubt, the payment of such expenses might be authorised as 
solicitors’ out-of-pocket expenses under Rule 1(3 )(b) of the Appeal Aid 
Certificate Rules 1960 in cases where an appeal aid certificate has been 
granted. A similar position exists in non-indictable cases in magistrates’ 
courts ; The Law Society have informed us that their Area Committees have 
adopted the same course for the payment of witnesses’ expenses in cases 
where legal aid certificates have been granted. 

57. This appears to be the only way of overcoming the difficulty at present. 
It is obviously, however, not fully satisfactory and an amendment of the law 
is clearly desirable to make plain the source from which witnesses’ expenses 
in these cases should be paid. The present doubt raises difficulties for 
solicitors acting under an appeal aid certificate particularly in cases where it 
is desired to call expert witnesses (see paragraph 61 of our first report). 

58. Surrender of costs awarded by court. A person who has been granted 
legal aid in civil proceedings is required, by virtue of section 2(l)(d) of 
the Legal Aid and Advice Act 1949 to pay to the legal aid fund any sums 
recovered from the other party under an order for costs. Section 
22(5) of the Act, and the Poor Prisoners’ Defence (Legal Aid Certificate) 
(Recovery of Costs) Regulations 1960 made under that section, similarly 
provide for payment to the legal aid fund of any sums payable in satisfaction 
of an order for costs made in favour of a person who is granted a legal 
aid certificate under section 2 of the Poor Prisoners’ Defence Act 1930. 
There appears, however, to be no similar statutory provision with regard 
to legal aid in other criminal proceedings, either in appeals or otherwise. 
A person in such a case who has received legal aid is, therefore, apparently 
under no obligation to surrender to the fund meeting the expenses of legal 
aid any costs which he may receive under an order from the court. 

59. We suggest that this matter should be further looked into and that 
if necessary, statutory provision should be made for the surrender of such 
costs. 

60. A report dealing with legal aid in appeal proceedings would not be 
complete without a mention of the House of Lords. Since 1960, statutory 
provision has existed for the grant of legal aid in appeals to the House of 
Lords in criminal cases. Under section 8 of the Administration of Justice 
Act 1960 the Court of Criminal Appeal may now grant legal aid to a 
defendant for the purpose of an appeal to the House of Lords from a 
decision of the Court of Criminal Appeal, whether the defendant is the 
appellant or respondent in the appeal ; the fees of counsel and the fees and 
expenses of the solicitor assigned to give legal aid are assessed by officers 
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of the House of Lords and defrayed out of local funds. The costs are repaid 
to the local authority by the Secretary of State in accordance with 
section 23(1) of the Legal Aid and Advice Act 1949. 

61. It is not part of our function to consider the remuneration allowed to 
counsel and solicitors in these cases (which is not governed by regulations 
made by the Secretary of State) or to enquire into the working of section 8 
of the Administration of Justice Act 1960. We should like, however, to 
record our view that any full investigation of legal aid in the criminal courts 
should cover procedure in cases before the House of Lords. 

(2) General Observations 

62 In concluding our second report we wish to state that our further 
enquiries have confirmed and strengthened the view we expressed in para- 
graph 75 of our first report, that there is a need for a broadly based 
examination of the whole machinery for providing legal aid in criminal 
proceedings. Since the preparation of our first report we have been informed 
that the courts are experiencing difficulty in the matter of the examination 
of the means of applicants for legal aid and we think that this is one of the 
points which should be considered in connection with the general review. 
Our enquiries have shown us how desirable it is that the subject should be 
considered as a whole ; examination of separate aspects, ot dealing with the 
problem piecemeal, is likely to lead to anomalies and inconsistencies, and 
to gaps in the provision made, 

Summary of Conclusions 

63 (1) In this report we have considered the arrangements for legal aid 

in the Court of Criminal Appeal and in appeals to quarter sessions. 

(2) We recommend that the minimum brief fee payable to counsel 
under the Criminal Appeal (Fees and Expenses) Regulations, 
should be increased to ten guineas. We do not recommend any 
change in the maximum brief fee (paragraphs 14 and 15). 

(3) We do not recommend any change in the maximum or minimum 
basic fees for solicitors, prescribed in the Criminal Appeal (Fees 
and Expenses) Regulations (paragraph 16). 

(4) Regulation 2(3)(a) of the Criminal Appeal (Fees and Expenses) 
Regulations and Rule 2(3)(a) of the Appeal Aid Certificate Rules 
should be amended to provide that in criminal proceedings where 
a single counsel is assigned, a standard fee of £2 7s. Od. should 

■ be paid for a conference lasting not more than half an hour 
(paragraphs 17 and 31). 

(5) There is a case for the amendment of the Criminal Appeal (Fees 
and Expenses) Regulations to include a provision on the lines of 
Regulation 7 of the Poor Prisoners’ Defence (Defence Certificate) 
Regulations for appeals against an assessment or a refusal to apply 
the “escape clause”. If consideration is given to the institution 
of special machinery for appeals, as recommended in paragraph 74 
of our first report, any such machinery should cover appeals from 
decisions of the Registrar of the Court of Criminal Appeal 
(paragraph 18). 

(6) We agree that the general rule ■ which applies in cases where 
leading counsel is engaged, that the brief fee to be paid to junior 
counsel should be two-thirds of the fee paid to leading counsel, 
appears to be applicable in legal aid cases. We think that it 
should be made more widely known that the two-thirds rule does 
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not apply over the whole range of fees in that, where in cases the 
leader’s fee exceeds 150 guineas, the amount by which the junior’s 
fee exceeds 100 guineas may be a matter for arrangement. In such 
cases, therefore* the Registrar, or clerk of assize or clerk of the 
peace, as the case may be, is not bound to have regard to the 
two-thirds rule in regard to the excess of the junior’s fee over 100 
guineas. We consider that the application of this rule may in 
some cases not accord with the principle laid down in section 21 
of the Legal Aid and Advice Act 1949 of allowing fair remunera- 
tion according to the work actually and reasonably done. We are 
asked to record that the Bar Council do not accept that the 
application of the two-thirds rule can involve any conflict with 
section 21 (paragraph 23). 

(7) We hope that it will be found possible to discontinue the practice 
of the Registrar of the Court of Criminal Appeal, when sending a 
brief to counsel assigned to give legal aid in an appeal, of marking 
a fee on the brief (paragraph 24). 

(8) Counsel should submit a note to the Registrar setting out the 
work done, and if counsel wishes this should contain proposals of 
the fees which counsel (or his clerk with his authority) considers 
should be paid. Where a solicitor is assigned he should submit 
a detailed bill of costs (paragraph 27). 

(9) The amounts allowed by the Registrar in respect of refresher fees 
and payments for a second appellant should not be included in 
the brief fee but should be separately assessed as is the practice in 
other courts (paragraph 28). 

(10) We do not recommend any change in the maximum or minimum 
fees prescribed in the Appeal Aid Certificate Rules apart from 
the conference fee mentioned in Conclusion (4) (paragraph 30). 

(11) Provision should be made, if necessary by legislation, to enable 
payment to be made to a solicitor or counsel assigned to give legal 
aid to an appellant or a defendant, for work undertaken in connec- 
tion with an application for bail before a Judge in Chambers 
(paragraph 32). 

(12) The level of remuneration allowed to solicitors or counsel assigned 
to give legal aid under an appeal aid certificate appears, in general, 
to be adequate but it is desirable to achieve a greater degree of 
uniformity in the standards of assessment (paragraphs 34 and 35). 

(13) The same points of difficulty about taxation practice arise on 
■ appeal aid certificates as on defence certificates and the views we 

expressed in our first report on the practice of taxation and assess- 
ment are in general relevant to appeal aid certificates except that 
prosecution costs are not available as a yardstick for assessing 
the fees of counsel assigned under an appeal aid certificate 
(paragraphs 36-39). 

(14) We see no objection, in appeals to quarter sessions, to the sub- 
mission of a fee note detailing the work done by counsel and, if 
counsel wishes, containing proposals of the fees which, it is 
considered, should be allowed (paragraph 40). 

(15) The existing provisions for legal aid for the purpose of obtaining 
advice on whether an applicant has grounds for appeal or of 
obtaining assistance in drawing up a notice of appeal or application 
for leave to appeal are unsatisfactory ; this is a complex problem 
which clearly requires further consideration (paragraphs 43-53). 
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(16) There are some cases in which it is not possible to give effective 
advice within the time allowed for lodging notice of appeal 
(paragraphs 50 and 51). 

(17) The law should be amended in order that payments made to a 
solicitor for work reasonably undertaken in giving notice of appeal 
may, where appropriate, include a fee to counsel for settling the 
grounds of appeal (paragraph 54). 

(18) Regulation 6 of the Poor Prisoners’ Defence (Defence Certificate) 
Regulations should be amended to avoid doubt as to the power of 
the courts to authorise payment under the regulation, in appropriate 
cases, for a copy of the transcript (paragraph 54). 

(19) An amendment of the law is desirable to clarify the position with 
regard to the payment of witnesses’ expenses in appeals to quarter 
sessions and in non-indictable cases in magistrates’ courts (para- 
graphs 55-57). 

(20) It should be considered whether further statutory provision is 
needed to ensure the surrender by a person to whom legal aid 
has been granted, of costs received from the other party under an 
order of the court (paragraphs 58 and 59). 

(21) We reiterate the view expressed in paragraph 75 of our first 
report that there is need for a broadly based review of the whole 
machinery for providing legal aid in criminal proceedings 
(paragraph 62). 

64. Mr. Priss and Miss White of the Home Office, and Mr. Flanders of 
The Law Society have continued to assist us as they did with our first report 
and we wish to record again our gratitude. 

R. R. Pittam, Chairman 
H. Boggis-Rolfe 
Sproule Bolton 
C. L. Burgess 
W. O. Carter 
E. J. T. Matthews 
R. Lancaster 
P. M. Vine 



M. L. Priss, Secretary 
Sth March 1963. 
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APPENDIX B 



Fees allowed undei the Appeal Aid Certificate Rules 1960 
Courts of Quarter Sessions from which information was obtained 



North Eastern Circuit 
Yorkshire, West Riding 
Kingston upon Hull 
Newcastle upon Tyne 
Sunderland 

Wales and Chester Circuit 
Glamorgan 
Chester 
Swansea 

Western Circuit 
Hampshire 
Exeter 
Bridgwater 

Northern Circuit 
Cumberland 
Liverpool Crown Court 
Wigan 

Oxford Circuit 
Gloucestershire 
Oxford 

Stoke-on-Trent 

Midland Circuit 
Derbyshire 

Lincolnshire (Parts of Lindsey) 

Birmingham 

Nottingham 

South Eastern Circuit 
Cambridgeshire 
Kent 

Colchester 

Croydon 

Brighton 



Middlesex 
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